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Foreword

Namaste.

| am delighted to share with you the inaugural edition of the Policy Review
- the latest publication from the National Democratic Institute (NDI)-Nepal. |
would like to thank you for reading this publication and thus participating in
this exciting new venture.

The Policy Review is an initiative of the five-year USAID funded Niti Sambad
program. Niti Sambad contributes to USAID/Nepal’s goal of advancing

a more democratic and resilient Nepal by helping to support democratic
institutions and further strengthen political inclusion.

Through the Policy Review, we hope to make policy analysis more accessible
to citizens, thereby further strengthening linkages between citizens and
government. In particular, the aim is to examine how policies relate to

issues of federalism, gender equality, the rights of youth and marginalized
communities.

It is important to mention that the Policy Review is not an academic
journal. Instead, our aim is to bring to you thought-provoking essays from
policy experts with diverse perspectives on Nepal’s current democratic
development.

However, the value of a publication is linked to how wide-reaching its
audience is. This is why we aim to make this publication available to a
diverse group of senior Nepali stakeholders involved in the policy making
process - from the spheres of politics, government, academia, civil society
and media.

Please share with us your thoughts on this publication in regard to the
views expressed and the topics covered. Your feedback and suggestions
will help us improve the publication as we work on subsequent editions. As
your opinion matters to us, | welcome your feedback through the contact
information provided in this publication (pg.4).
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Finally, | would like to highlight that this publication is made possible by
the generous support of the American people through the United States
Agency for International Development (USAID) under Award No. AID-367-
LA-17-00001. The opinions expressed herein are those of the authors and
do not necessarily reflect the views of NDI, USAID or the United States
Government.

I hope you will enjoy reading this publication.

With kinds regards,

Deborah Healy
Senior Country Director
NDI Nepal
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Police restructuring
in the context of
Nepal’'s federal
transition

H Abha Lal

epal Police has functioned as a centralized government agency administered

by the Ministry of Home Affairs since the 1950s. The Constitution of 2015
calls for a complete restructuring of the police force, with Article 268 stating that
that “there shall be a provincial police organization in each province,” and that
the “operation, supervision and coordination of Nepal Police and provincial police
shall be as provided for by Federal law.” This means that the federal and provincial
government are both responsible for legislation surrounding law enforcement.
Clauses surrounding policing in the constitution are in line with other provisions
that aim to decentralize government institutions.

A federated police force could play a transformative role in strengthening security
in Nepal as well as increasing public trust, increasing police accountability, and
decreasing impunity and the abuse of authority. However, the restructuring the
police in line with the Constitution has been a major challenge of Nepal's federal
transition, delayed both by political conflict as well as internal organizational
challenges.

In this context, this essay will aim to offer a brief overview of the reasons why
over five years after the promulgation of the constitution, the Nepali Police still
functions essentially the same way it did a decade ago, as well as to provide some
ideas and suggestions as to what the way forward for the police could be.

In 2016, a year after the promulgation of the Constitution, a task-force led by the
then Inspector General of Police submitted a report on police force restructuring
to the Ministry of Home Affairs. The task-force recommended that separate
police organizations be established at the central and provincial level by mid-April
2017 (before the 2017 local government elections). No restructuring was done
before the elections, and scant progress was made until 2018 when the federal
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government gave the go-ahead to the Ministry of Home Affairs to draft a ‘Bill on
Operation, Supervision and Coordination of Performance of Federal Police and
Provincial Police” and also approved 3,101 new posts in the police.

In September 2018, the Nepal Police publicly stated that it had completed the
process of expanding its units to all 753 local levels - over 1,000 personnel
assigned to 30 newly set up local police units." Nevertheless, there were no broad
legal reforms, and many expressed growing frustration over the fact that even
though over 18 months had passed since the original report, the government had
failed to finalize either federal or provincial police bills.

In October 2018, the government in Province 2 took a highly controversial
decision surrounding police restructuring. It decided to pass a bill relating to the
formation of provincial police without waiting for what many refer to as the
federal government’s ‘umbrella laws.” Two senior advocates told the media that
the Provincial Assembly had the constitutional right to pass a bill related to the
formation of provincial police? citing Article 197 of the Constitution as giving
provincial assemblies power to frame laws under the jurisdiction of the provincial
government on matters listed in schedule 6, 7 and 9 of the Constitution. This was
criticized by those who thought that the provincial government was overstepping
its constitutional boundaries.® The conflict surrounding the bill was reflected in the
fact that the Inter-Province Council Meeting - a constitutional mechanism designed
to facilitate resolution of differences between the center and the provinces - was
cancelled on multiple occasions in 2018.

Although Province 2 was the only province that enacted the Provincial Police

Bill without the federal government’s ‘umbrella laws,” other provinces were also
losing patience. Government officials in Sudur Paschim Province told the media

in late 2018 that the absence of a provincial police structure was hindering their
efforts to maintain peace, security, and crime control.* Gandaki Province officials
expressed similar sentiments. The Province’s Internal Affairs and Law Minister said,
“as the lack of a Police Act has affected peace and security in the province, we
need it as soon as possible.”®

By 2018, the Ministry of Home Affairs appeared to be facing its own set of
challenges. One ministerial adviser said that the Ministry had registered a federal
police bill in the Parliament and also prepared a draft of the police ordinance with
similar contents to the bill® As the parliament was in recess, bringing forward

an ordinance would be the quickest way to pass a federal police bill. But many
believed that ordinances for matters as important as police restructuring could set
the wrong precedent by curtailing the rights of lawmakers to discuss bills. The end
result was a continuing stalemate.”
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On October 28, 2018, the federal government undertook a stop-gap measure by
issuing an executive order entitled ‘Executive Order to maintain peace and security
and Provincial Police Administration-2018’, which authorized the provincial police
chief to mobilize personnel up to the sub-inspector level. At the time, the Minister

for Internal Affairs in Bagmati Province told The Kathmandu Post, “While our demand
was early endorsement of the Federal Police Act, which would allow us to draft the
provincial law, the executive order merely authorizes the provincial government to
deploy personnel up to the sub-inspector level.”® The executive order was seen by
many provincial officials as being inadequate in responding to their needs.

The crux of the matter was that provincial governments wanted chief district
officers (CDOs) and deputy inspector generals of police under their jurisdiction,
but under the executive order, the federal government did not allow that. At this
point, Province 2 government sent a letter to the federal government seeking an
amendment to the executive order so as to ensure provincial jurisdiction over
CDOs and police officers right up to the level of police senior superintendent.

The controversy surrounding CDOs was heightened when the Ministry of Home
Affairs registered the Internal Security Bill in the House of Representatives in
January 2019. The proposed bills gave broad powers to CDOs, including powers
to mobilize provincial police, monitor the work of federal and provincial police, and
inspect and monitor public service delivery in their districts. Importantly, CDOs
would be appointed by the federal government. The Internal Affairs and Law
Minister in Province 3 stated that the bill intended to give CDOs the powers they
enjoyed under the unitary system, which was not in line with federalism, adding
that provinces were being treated like development units.®

Many figures from across the political spectrum criticized the Bill, claiming that it
could “destabilize federalism.”™® The Minister of Home Affairs responded by saying
that the central government was not trying to empower CDOs, only turn them into
coordinators between the centre and the provinces. He said that concerns about
national security were behind the Bill, emphasizing the need to guard against
“separatist elements.”" In February 2019, lawmakers from ruling and opposition
parties registered amendments to the Bill.”

In August 2019, two key legislative bills were finally passed - the Police Personnel
Adjustment Bill and Bill to Govern the Process of Operation, Supervision and
Coordination of Nepal Police and Provincial Police. Both pieces of legislation laid the
groundwork for the transfer of police personnel from the center to the provincial
level, stating that police officers opting for adjustment at the province level would be
awarded two additional grades and benefits equal to that of their current posts.”
Both bills were finally decreed by the President on February 11, 2020.
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However, important matters remained unresolved, with a disagreement between
the police and the Ministry of Home Affairs on the adjustment of the police force
through the reduction of personnel and in particular Deputy Inspectors Generals
(DIGs) in 2020. With the onset of the pandemic, while the role of the police grew
as the federal government’s primary disease containment force, the matter of
federal restructuring took a backseat.

In September 2020, the Minister of Internal Affairs and Law in Province 2 stated
that in the absence of an adjustment of Nepal Police and Provincial Police, the
federal government had been transferring and promoting police personnel and
interfering in the work of provincial government. In reaction to this, senior officials
in the province have stated that they would be taking this matter to the Supreme
Court for adjudication.” According to the spokesperson of Nepal Police, the matter
of police restructuring is at a standstill as of March 2021. “It is up to the Home
(Affairs) Ministry,” the spokesperson said, “of course, with federalism, restructuring
is essential, but it is not up to us. The administrative processes are in the hands of
the Home (Affairs) Ministry.”6

Conclusion

The decentralization of police forces in Nepal is essential to the process of
democratic governance. Academics have long noted that a centralized police force
may not only be inconsistent with but also a threat to democratic government.”
At the very least, a centralized police force tends to become too remote to the
communities it serves. Decentralization is necessary and urgent, but developments
in Nepal over the past couple of years demonstrate that the main obstacles in
the process of decentralization are not merely organizational or procedural, but
related to more fundamental questions about the federal government’s political
commitment to this process.

It is not too farfetched to argue that the federal government’s hesitation in

letting provincial governments have greater control® over police forces is related
to possible fears surrounding not having full control over armed forces. As the
dependence on the police during the first few months of the COVID-19 pandemic
shows, a centralized police force is one of the few institutions that the federal
government is able to deploy and direct at will. The police have also been relied on
to contain protest movements, particularly from ethnic and linguistic minorities.

A decentralized police force opens up the possibility of dissidence that the federal
government cannot immediately contain and control. With armed forces being
central to the legitimacy of the Nepali state, the decentralization of the police
forces is one of the most important ‘next steps’ that the federal government can
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and will need to take in terms of demonstrating to citizens its commitment to the
constitution, federalism and democratic governance.

The decentralization of the police forces is likely to have many benefits for citizens,
most notably in terms of an increase in police accountability and reduction in
impunity.”® It may also assist police in being able to do their jobs, by offering clearly
defined roles, mandates, and lines of operational hierarchy. However, the fullest
decentralization of the police forces is a major task, one that will require concrete
political commitment as well as continued organizational capacities.

That being said, there is some cause for optimism - the matter of the Chief District
Officer (CDO) authority being addressed through parliamentary mechanisms in

a democratic manner is no small feat. Lawmakers from all sides demonstrated a
commitment to strengthening provincial governance by taking a stand against
centralization. If government officials at the central and provincial level, as well as
police officials work together to institutionalize federated policing, the security
situation for citizens may greatly improve in the coming years.
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Women in
Provincial
Assemblies

B Punam Limbu

he political leadership of the Nepali State is dominated by men. Women

are poorly represented at all levels - from policy-making to implementation.
Therefore, there have been continual movements in Nepal to end the exclusion
of and discrimination against women based on gender. In fact, one of the
major demands of the women’s movement in Nepal is the more meaningful
representation of women in political decision-making. It is because of this
movement’s call for more equitable representation of women within the province’s
decision-making structures that the 2015 Constitution included proportional
representation as a key tenet. For example, Clause 4 of Article 38, on the
basis of the principle of proportional inclusion, establishes the right of women
to participate in all constitutional bodies of each province. This right is also
guaranteed by Article 42 of the Constitution under the provision of ‘Right to
social justice’.

Regarding the composition of the House of Representatives, Article 84 of the
Constitution mandates women's representation at a minimum of one-third.
Similarly, Article 176, pertaining to the composition of provincial assemblies,
has provisions for women’s representation at a minimum of one-third. Hence,
the representation of women at both levels rose to about 34.36 percent. It is
because of this constitutional provision that this level of representation was
made possible.

There are a number of prevailing attitudes regarding women’s political
participation. One viewpoint suggests that women are less capable than their male
counterparts. In the view of the author, this attitude is prevalent in a majority of
citizens as women are certainly not easily accepted in politics. It is because of such
discriminatory attitudes that women do not enjoy the opportunities to represent
others within the relevant governmental or political decision-making processes,
and those who do often find that the working environment ill conducive to doing
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their jobs effectively or for very long. Therefore, this article aims to discuss some
of the challenges faced by women elected representatives at the provincial level.

Women's Representation in Provincial Assemblies

As a result of provisions contained in the Constitution mandating a minimum of
33 percent representation of women in the federal parliament and the seven
provincial assemblies, the representation of women has been established at the
main policy-making bodies of the nation. Following the 2017 elections for the
provincial assemblies, which took place under a mixed electoral system, a total of
330 representatives via the first-past-the-post system, and 220 representatives
via the proportional representation system were elected. Of those elected, a
total of 189 (34.36 percent) were women. Rather tellingly, among those women
elected 17 (9 percent) were elected via the first-past-the-post system' while 172
(91percent) via the proportional representation system.

These results suggest that a) the first-past-the-post system is not for women
politicians; and b) political parties still do not accept or are not willing to

treat women as equals to men within their respective parties. This serves to
propagate the faulty opinion that women somehow cannot be trusted (therefore
elected) to positions of political leadership and responsibility. From a total of

220 representatives elected to the provincial assemblies via the proportional
representation system, 172 (78.18 percent) were women.? These results also create
the misguided belief that the proportional system is in some way a ‘good thing’
for women.

However, even though the proportional system is valuable - at least in the short
term - for women and other marginalized communities that hitherto have been
politically excluded, women should nevertheless not be sidelined from opportunities
to be elected through the first-past-the-post system either. In fact, women should
be given further opportunities to get elected through the first-past-the-post
system in ways that result in proportional representation.

Challenges in Representation

If the constitutional provision that women's representation should be at least
one-third at all levels of governance had not been present, women'’s representation
at the provincial level would be much lower. Let us not forget that only 17

women were elected via the first-past-the-post system and that their numbers
increased only because of the proportional representation system. That is why
there should also be provisions for at least one-third representation through the
first-past-the-post system alone.
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However, political parties have been unable to rise above the false premise that
women cannot get elected. This shows that political parties are not ready to field
women as candidates or in party leadership roles. For the 330 seats in provincial
assemblies that were contested through the first-past-the-post system, the five
political parties fielded 936 candidates of which only 55 (5.88 percent) were women
and only 17 were elected. These figures again indicate that political parties are still not
really committed in practice to installing women within political leadership nor to
ensuring proportional participation in the key policy-making levels.

Within the internal governance structures of each provincial assembly, while there
are at present 37 committees across all seven provinces dealing with policy,®
there are only eight committees (21.62 percent) where women had leadership
roles.* These figures reflect the reality that women are not easily accepted

in provincial assemblies too. Since this attitude is a continuation of gender
discrimination, that has been in practice in Nepal's political sphere for a long time,
it is necessary to raise the issue of meaningful women'’s representation at a
senior level.

Constant Struggle

The provincial assembly is the place where policy is made and where budgets

are allocated by electoral constituencies. The primary drivers of this process are
those representatives elected via the first-past-the-post system - a majority of
whom are, of course, men. Therefore, representatives elected via the proportional
representation system have minimal opportunities to engage with citizens. As

a result, women elected via the proportional representation face challenges in
establishing themselves as ‘leaders’. According to one provincial assembly member
from Mugu, citizens are pleased only if public funds are brought to the village. Not
only that, when they do manage to get some projects issued to their districts,

it is usually the men will then take all the credit for whatever is done. Women
representatives are also compelled to carry around proof of any work they have
done. Being questioned on their capacities just because of their gender coupled
with the state of affairs at the villages where others take credit, helps to ensure
that women representatives find a hostile environment in which to operate.

In particular, while a constitutional provision has now led to a 34 percent
representation of women in provincial assemblies, it remains necessary to raise the
issue of a meaningful and fully proportional representation of women in public life.
As already noted, making matters more difficult, the traditional mindset that considers
women as ‘weaker’ representatives is widespread. Therefore, it is important to actively
work on changing the attitudes of the province and the political parties towards
women, demonstrating that women can be skillful and conscientious societal
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leaders. In short, women politicians need to continue to fight and fight again to
finally end gender discrimination and to create an egalitarian society.

Finally, it is important to note that all hope is not lost. All 189 women
representatives in all seven provincial assemblies have raised real and important
issues concerning women during the policy-making process as much as they can.
Despite the challenges, women’s voices have been raised, and their responsibilities
have helped develop women’s leadership capacities. And, as the activities of
provincial assemblies and governments are being scrutinized and held to account,
this has instilled some hope regarding overcoming challenges being faced by
women. However, as has been argued in this essay, it is still crucially important

to continue raising a voice for a better and easier working conditions for women
elected representatives.

Table 1: Women’s Representation in Elections for Provincial Assembly Members

Elected via the

Elected via the
First-Past-The-Post Proportional
Province Electoral System | Electoral System

Total Number of Members
Elected through both systems

Women Men Women Men (g\::—:::;) (PeMrg:nt) Total

Province 1 2 54 30 7 32 (34.40) | 61(6560) 93
Province 2 5 59 32 1 37(3458) | 70 (65.42) 107
Bagmati 5 61 32 12 37(3363) | 73 (66.37) 110
Gandaki 2 34 18 6 20 (3333) | 40 (66.67) 60
Lumbini 2 50 30 5 32 (36.78) | 55 (66.22) 87
Karnali 0 24 13 3 13(3250) | 27 (67.50) 40
Far West 1 31 17 4 18 (33.96) | 35 (66.04) 53
Total 17 313 172 48 189 (34.36) | 361(65.64) | 550

Source: Election Commission, Nepal. 2017

Table 2: Women Candidates from Major Political Parties for Election to
Provincial Assemblies and Election Results

: d Candidates Elected
Number Percentage Number Percentage

Nepal Communist Party (UML) 200 10 5 8 4
Nepal Communist Party (Maoist 128 9 7 7 5
Center)

Nepali Congress 322 6 2 0 0
Rashtriya Janata Party Nepal 105 13 12 2 2
The Federal Socialist Forum Nepal 181 17 9 0 0
Total 936 55 6 17 2

Source: Election Commission, Nepal. 2017
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Table 3: The state of Women Leadership in Provincial Assemblies

AIRATHT 3 : UCRT JNDBT AATEGRAT HARE olgeaddl azel

Women Men
Justice, Administration and Hon. Indramani Parajuli 1 1
Legislation
Finance Hon. Arjun Rai 1 1
Good Governance and Planning Hon. Mohan Kumar 1 1
Khadka
frovmce Public Accounts Hon. Shiva Narayan 1 1
Ganagain
Social Development Hon. Sarita Thapa 1 - 1
Industry, Tourism and Environment | Hon. Sita Thebe Jagebu 1 - 1
Natural Resources and Hon. Sarwadhwaj Sanba 1 1
Infrastructure Development Limbu
Total 2 5 7
Finance and Planning Hon. Manish Kumar Suman 1 1
Development Hon. Sheik Abul Kalaam 1 1
Aazad
Province Public Accounts - - -
2 Women, Children and Social Justice | Hon. Jayanul Rain - 1 1
Natural Resources and Environment | Hon. Ram Chandra Mandal 1 1
Agriculture and Land Management | Hon. Birendra Prasad Singh - 1 1
Provincial Affairs Hon. Ashok Kumar Yadav - 1 2
Total 0 6 6
Provincial Affairs Hon. Madhav Prasad Poudel - 1 1
Finance and Development Hon. Saresh Nepal - 1 1
Bagmati | Public Accounts Hon. Nhuchhe Narayan - 1 1
Province Shrestha
Education, Health and Agriculture | Hon. Ghanashyam Dahal - 1 1
Industry, Tourism and Envirionment | Hon. Rama Ale Magar 1 1
Total 1 4 5
Gandaki | Finance and Development Hon. Dipak Koirala S 1 1
Province
Legislation Hon. Mohan Prasad Regmi - 1 1
Provincial Affairs Hon. Krishna Thapa - 1 1
Public Accounts Hon. Kumar Khadka - 1 1
Total 0 4 4
Finance, Industry and Tourism Hon. Dadhiram Nyaupane - 1 1
Provincial Affairs and Law Hon. Dama Kumari Sharma 1 1
Social Development Hon. Dug Narayan Pandeya - 1 1
.. [ Public Accounts Hon. Dilli Bahadur - 1 1
Lumbini
- Chaudhary
Province
Physical Infrastructure and Hon. Asha Swarnakar 1 - 1
Development
Agriculture, Forest and Environment | Hon. Bijaya Bahadur Yadav - 1 1
Special Rights Hon. Kamal Raj Shrestha - 1 1
Total 2 5 7
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Karnali Finance and Natural Resources Hon. Ganesh Prasad Singh - 1 1
Province
Legislation and Provincial Affairs Hon. Dan Singh Pariyar = 1 1
Social Development Hon. Devi Wali 1 = 1
Public Accounts Hon. Dinbandhu Shrestha - 1 1
Total 1 3 4
Finance and Natural Resources Hon. Harka Bahadur - 1 1
Kunwar
Far West | | egislation and Provincial Affairs Hon. Nepalu Chaudhari - 1 1
Province - ) )
Social Development Hon. Kunti Joshi 1 S 1
Public Accounts Hon. Nanda Kumari Bam 1 - 1
Total 2 2 4

Source: Election Commission, Nepal. 2017

Among those who were elected via this system, two persons were in Province 1, five in Province 2,
five in Bagmati Province, two in Gandaki, two in Lumbini, and one in Far West are women. Not a
single woman was elected via this system in Karnali Province.

Among the women elected, there are 30 individuals in Province 1, 32 in Province 2, 32 in Bagmati
Province, 15 in Gandaki, 30 in Lumbini, 13 in Karnali, and 17 in Far West.

With seven in Province 1, six in Province 2, five in Bagmati, four in Gandaki, seven in Lumbini, four
in Karnali, and four in Far West.

In Province 1, women are committee chairs in the Social Development Committee and the Industry,
Tourism and Environment Committee. Similarly, the Industry, Tourism and Environment Committee
in Bagmati, the Provincial Affairs and Law Committee and the Infrastructure and Development
Committee in Lumbini, the Social Development Committee in Karnali, and the Social Development
Committee in Far West are chaired by women. Province 2 and Gandaki do not have a single com-
mittee with a woman chairperson.
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Deconstructing
the federalist
problem of Nepal

B Kalpana Jha

ver the past decade, Nepal has undergone not only economic, political and
Osocial changes that characterize the start of a new democratic era, but also a
radical redefinition of the relationship between the state and its citizens. Although
Nepal has had a history of exclusionary state and politics, federalism has created
a new democratic space, which embodies the idea of ‘self-government’. The
‘democratic’ in this constitutional arrangement involves territoriality, wealth and
resources, as well as political institutions designed to ensure the representation of
common beliefs and identities.

It is widely argued that the overall aim of federalism is "to bring government
closer to the people and to help them have a more meaningful voice in their own
governance."' Johannes Althusius, regarded as the ‘father’ of modern federalist
thought, developed a non-sectarian, non-religious contractualist political theory
of federalism that he termed as ‘pactum foederis’ - ‘to live together in mutual
benevolence’. His model not only allowed for the accommodation of dissent and
diversity but also the ability to resist the tyranny of the majority.

And it is these core assumptions remain central to any new federal state such

as Nepal. Built upon shared beliefs, the restructuring of a unitary government is
expected to help develop models of political decentralization and self-government.
This is particularly important for a country like Nepal hitherto governed by
traditional policies of assimilation and ethnic regulation. However, federalism in
Nepal entails tasks beyond just the devolution of power and decentralization.

It aims also to uphold liberty and the non-domination of minorities to ensure

the fullest functioning of a democratic state. It lays the foundations for citizens

to become critically and continually engaged with political parties. Since the
introduction of federalism in the country, Nepal has witnessed a major shift in how
citizens interact with the world of politics.
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The democratic system is embedded in state institutions, which in turn are rooted
in the structure of the space and in the dispositions and identities of the actors
who operate them. Bourdieu refers to this an ‘embodied form’, where the social
space is constitutive of the ‘cultural capital’, which contains a tendency to expand
and to persist. Public trust in democratic institutions is powerfully strengthened
by the presence of those institutions that provide meaning to the social spaces
and open up new avenues for public political participation. From this view point,
the relationship between the state and the citizen is defined by the two-way
interaction that paves the way for society and the state governance to address
and respond to each other’s duties, demands, preferences and behaviors. Indeed,
democracy-building requires the continuous reproduction and redistribution of
cultural as well as economic capital. The newly emerging federal arrangement
further adds to democracy-building by forming a functional space for inclusivity,
transparency and accountability.

Federalism for democracy

As Nepal continues to adapt to a federal structure, high expectations are also
accompanied by equally high doubts. Some of the main questions that persist are:
How can local government perform as a space for democracy and democratic
innovation? How is local democracy helping to reformulate the old political wisdom
that the territorial boundaries of a state must coincide with the perceived cultural
boundaries of a nation”? How does federalism allow for variations in democratic
practice within the same national context? Finally, how are functional shifts in local
government changing the democratic structure at large?

Of course, these highly complex questions can offer no definite or at least
immediate answers. And this essay certainly does not aim to provide concrete
answers here. Instead, the aim will be to engage with the questions at a more
conceptual level. Since the concept of federalism is relatively new in Nepal,

the current challenges faced are unprecedented. However, as Mill noted in
Considerations on Representative Government, “free and popular local and
municipal institutions (provide) the peculiar training of a citizen, the practical part
of the political education of a free people.”

By managing community’s affairs, citizens will be able to enhance their civil
engagement, which in turn strengthens democracy overall. The practice of
informed deliberation as well as a pragmatic ability to respect the will of the
majority and the rights of minorities helps to inculcate universal democratic values.
Therefore, federalism has the potential to reinforce democracy through widening
civic engagement and ensuring individual and collective rights. Under the former
unitary arrangement in Nepal, social peace, inclusionary democracy and individual
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rights were poorly served. In contrast, this new democratic practice - in the

form of federalism - represents a search for a more differentiated style of civic
participation, one that offers a response as well as resistance to the practices that
may corrode modern democratic values and practices.

The devolution of state power deconstructs the classical unitary understanding
of equality of opportunity and non-discrimination that made it impossible to
allow for the rights of national minorities. Certainly, the belief that devolution
strengthens peaceful coexistence, pluralist diversity, cooperation and solidarity

in the political realm remains at the hub of the current reform process in Nepal.
Provincial and local government facilitates coordination and cooperation, thereby
further increasing overall democratic participation. This not only allows for shared
responsibilities and participation in the overall governing of the state but also
locates the “seat of power’ closer to the people, thus increasing the opportunities
for citizen participation in politics.

Therefore, a federal structure paves the way for yielding significant results in the
area of equality. Self-government also allows for those in government to be more
effectively scrutinized through greater public participation in governance processes
and structures, allowing also for territorially specific problems to be addressed
more efficiently. Dahl explains this well in his definition of democracy, which points
to “the continuing responsiveness of the government to the preferences of its
citizens considered as political equals”?

The democratic nature of local government traditionally unfolds in political parties,
local elections, local political leadership and participatory mechanisms that serve
towards what Habermas termed the “structural transformation of the public
sphere”,®> which serves to foster greater public reasoning and debate - the very
cornerstones of any modern democracy. However, despite the robust nature of
the federal system, the limitations lie in the basic premise of democracy, where
the ‘voice’ is the medium for expressing preferences, but where voting is still

only an instrument with which to choose from among competing elites. As such,
federalism is not without inherent challenges.

Challenges faced in Nepal

The question of local democracy has become key in many new democracies,

like Nepal, whose arguably weaker national democratic institutions are based on
weaker traditions of local autonomy. Nepal qualifies as a ‘holding together federal
political order, one that is moving away from the classical ‘nation-state’ model® to
a federation in order to devolve authority to accommodate diversity and alleviate
threats of unrest by different national minorities. With perhaps the exception
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of Province 2, this diversity is not organized along a territory where politically
significant groups mobilize nationalist demands for autonomy or independence.

Therefore, as Nepal cannot qualify as a robustly multinational society, this poses
certain key challenges in terms of reconciling democracy with diversity. In such
circumstances, smaller nations can go unrecognized or even get marginalized,
reproducing the same order that privileges the majority in state-building and
deprives the minorities from effective recognition and participation. In addition to
these conditions that increase the complexities of ‘Nepalese federalism’,

this country is also in its nascent phase of conception of what a federal

republic means, thus inevitably making both federalism and republicanism prone
to fragilities.

In particular, serious doubts remain regarding the extent to which the current
reforms have led to greater coherence within the new federal system. While there
is comparatively a high degree of positive public support for democracy among
all the diverse citizen groups - including support for the specific statewide
democratic institutions through which the polity is governed - shaping policies,
norms, and institutions for recognizing and accommodating this diversity remains
deeply contested.

Furthermore, despite being motivated by democratic concerns — in the sense of
bringing decisions closer to citizens and creating more freedom of choice — it
continues to entail a risk of eroding democracy. Mostly, these risks are embedded
in what Foucault termed as “the problem of government” that is rooted within

the pre-existing systems that form democratic structures. Voting procedures,

for instance, do not represent an aggregate of the preferences of voters in an
unambiguous and optimal manner. Therefore, there will be a necessary element of
arbitrariness that is detrimental to the acknowledged values of a democracy itself.

Another limitation concerns the problem of the dynamics of preference-shaping
and opinion-formation, which tend to be undermined in the democratic process
as the partisan influence emerging from the competition between political parties
play an important role in shaping both public reasoning and political opinions.

In addition, while populism, opportunism and unscrupulousness are some of the
continued challenges faced, inter-state competitions, excessive taxation as well as
resource conflicts can also cause problems in the field of democratic efficiency.

However, a more profound challenge lies in the failure to make room for
substantial, rational political reasoning and argumentation. Whereas the
widespread existence of ideals of dialogue and rational political debate cannot be
denied, it can be maintained equally that such ideals are jeopardized by sectional
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interests and/or subjectively chosen preferences that allow for self-oriented
strategic behavior, which characterizes the political ‘power game’. This point

is developed in Foucault's concept of the “problem of government”, where he
explains that, “'to govern’, covers a very wide semantic domain in which it refers
to movement in space, material subsistence, diet, the care given to an individual
and the health one can assure him, and also to the exercise of command, of a
constant, zealous, active, and always benevolent prescriptive activity. It refers

to the control one may exercise over oneself and others, over someone’s body,
soul, and behavior. And, finally, it refers to an intercourse, to a circular process

or process of exchange between one individual and another. Anyway, one thing
clearly emerges through all these meanings, which is that one never governs a
state, a territory, or a political structure. Those whom one governs are people,
individuals, or groups.” The challenge thus lies in what Foucault explains as the
process by which the state gradually “becomes governmentalized”. Here, he means
the “art of government’, the activities or practices of government, or even ‘the
game of government’ — by which some citizens are taught how to govern others
while some let themselves be governed.

Federalism, as argued by Diamond, permits a large measure of regional self-rule

- providing the rulers and the ruled a “school of their citizenship”, “a preserver of
their liberties”, and “a vehicle for flexible response to their problems”® It creates
the environment for the involvement of citizens to advance from choosing to
reason to the opportunity of physically taking part in the processes of political
deliberation and reasoning. However, this also comes with its own sets of
challenges too. Nepal's transition to federalism has opened up a broader space
for participation as well as a redefinition of the state-citizen relationship, which is
dependent on a range of factors relating to the network of social relationships and
the space in which political power operates or the government is comprised of.
Therefore, the success of federalism in Nepal still depends on how the ‘problem of
government’ or the process of ‘governmentalization” is understood and approached

similarly by both citizens and elected representatives alike.

" Watts, RL. (2008). Comparing Federal Systems. London: McGill-Queen’s University Press.
2 Dahl, R A. (1971). Polyarchy: Participation and Opposition, New haven and London: Yale University Press.
3 Habermas, J. (1989 [1962]). The Structural Transformation of the Public Sphere, Cambridge: MIT Press.

4 Federal states that devolve power constitutionally and turn their threatened polities into federations. Stepan,
A. (1999) ‘Federalism and democracy: beyond the US. model’, Journal of Democracy, 10 (4): 22-3.

> Based on a forged homogeneity and singular notion of a nation-state.
©  Diamond, M. (1973). The Ends of Federalism. The Federal Polity. 3(2):129-152.
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